
DIST. : SONITPUR

IN THE COURT OF THE JUDICIAL MAGISTRATE, 1  ST   CLASS,  

 AT TEZPUR.

Misc. Case No. 96/2010

U/S 125 Cr.  P. C.

Smti. Jaya Devi

                                        ……Petitioner

V.

Sri Sarat Nath

                   .........Respondent

PRESENT: Kiran Lal Baishnab, A.J.S.

Judicial Magistrate, 1st Class,

Tezpur.

For the Petitioner: Smti. D. Sinha, Advocate

For the Respodent: Sri A. K. Mahanta, and

Smti. G. Bhuyan, Advocates.

Evidence recorded on: 24.02.2012

Argument heard on: 24.02.2012.

Judgment delivered on: 29.02.2012.

JUDGMENT

1. The Petitioner’s  Case in  brief  as  reflected  from her 

petition  is  that  her  marriage  was  solemnized  with  the 

respondent in the year 1975 according to the Hindu rites 

and  rituals.  The  petitioner  started  residing  with  the 

respondent after the marriage. It is averred that when after 

a long period of cohabitation no child was born out of their 

wedlock; the respondent married on Hira Devi and therafter 

he  started  neglecting  her  for  no  reason.  Thereafter,  the 

respondent let the petitioner to live separately. It is further 
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averred  that  when the respondent  did  not  give  sufficient 

maintenance to the petitioner she approached his employing 

authority and met the Superintendent of Police, Sonitpur at 

whose direction the respondent paid Rs.2000/- (Rupees two 

Thousand) only per month to the petitioner as maintenance 

till  June,2009  when he got  retired  from the service.  The 

petioner  further  avers  that  after  discontinuation  of 

maintenance she approached the Women Cell,  and again 

the respondent paid maintenance till February, 2010 and on 

his further discontinuation she filed this case. 

2. She  further  averred  in  her  petition  that  the 

respondent is still a able-bodied and healthy person getting 

pension of Rs. 10,000/- per month. Thus, she claimed Rs. 

3000/- (Rupees Three Thousand) only per month for herself 

from the respondent as maintenance for herself.

3. The  respondent  filed  the  Written  Statement  and 

denied  all  the  allegations  levelled  against  him.  The 

respondent  further  stated  that  he has  never  married  the 

petitioner but were living together as husband and wife and 

is  still  living  as  such.  He  further  stated  that  he  never 

deserted the petitioner and still agrees to pay Rs. 500/- per 

month as maintenance and a house for her living but does 

not have the ability to pay Rs. 3000/- per month as claimed 

by the petitioner as he earns only Rs. 6500/- per month as 

pension.  He  also  stated  that  he  never  subjected  the 

petitioner to any cruelty and it was the victim who deserted 

him without any reason. 

3. Evidence has been led only by the petitioner and the 

opposite party did not even come to defend his case except 

filing the written statement.  The proceedings under Section 

125 Cr. P. C are quasi criminal and extent of proof required 

is not of 'proof beyond reasonable doubt' but the parties are 

required to prove their respective cases by 'preponderance 

of probabilities'.
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In order to establish that the petitioner is entitled to 

maintenance u/s 125 Cr. P. C the following four ingredients 

had to be established:

a.  Relationship  with  the  respondent  as  wife  / 

Child/father / mother, as the case may be;

b.  The  ground  for  her  residing  separately,  which 

should     be reasonable and sufficient to make her entitled 

for the relief;

c. Incapability of petitioner to survive on her own; and

d. Capability of respondent to make provision for the 

maintenance.

4. My issue wise findings are as below:

A.  Relationship  with  the  respondent  as  wife 

child/father/ mother, as the case may be:

A.1 As regards the relationship between the parties, 

the petitioner has duly testified about her marriage being 

solemnized with the respondent in the year 1975 and she 

was very well  corroborated by P.W.2, Mahendra Das, her 

brother. The respondent though denied the marriage in his 

Written Statement but did not appear before the court to 

contest  the  veracity  of  the  witnesses  examined  by  the 

petitioner.  Moreover,  the  respondent  in  his  Written 

Statement  stated  that  he  lived  with  the  petitioner  as 

husband and wife for about 22 to b 23 years and paid Rs. 

2000/- per month to the petitioner as maintenance which 

turns  the  probability  towards  the  petitioner  to  be  more 

reliable than the respondent. 

 Hence, considering the above discussion the instant 

issue is decided in favour of the petitioner.

B. The ground for her residing separately, which 

should be reasonable and sufficient.

B.1    It is the case of the petitioner that she was 

subjected to physical and mental cruelty by the respondent 

for her inability to give birth to any children. The petitioner,
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Jaya Devi deposed herself as PW1 & her brother, Mahendra 

Das  as  P.W.2.  In  her  evidence  she  fully  supported  the 

petition  and  she  was  in  turn  supported  by  P.W.2,  her 

brother. She deposed that on being unable to give birth to 

any child, the respondent married the maid servant of their 

house and thereafter started torturing her mentally as well 

as physically. It is further deposed by her that at last she 

was forced to live her matrimonial home by the respondent 

and his second wife.  PW2, supporting PW1 deposed that the 

respondent married the maid servant of their house and is 

still living as husband and wife and having children too. He 

further deposed that the petitioner had to leave the house of 

the respondent when the torture meted by the respondent 

on her became intolerable. 

        The respondent did not come either to cross-examine 

the  witnesses  of  the  petitioner  or  to  adduce  evidence 

rebutting those of the petitioner. 

Hence, in my considered opinion, the petitioner had a 

just  and  reasonable  cause  to  reside  separately  and 

accordingly  this  issue  is  also  decided  in  favour  of  the 

petitioner.

B.2       As per second proviso of Section 125 (3) Cr. 

P. C. if the husband offers to maintain his wife on condition 

of her living with him and the wife refuses to live with him, 

then  she  is  not  entitled  to  maintenance  unless  the 

Magistrate is satisfied that there is just ground for refusal to 

live with the husband and Section 125 (4) also provides that 

the  wife  shall  not  be  entitled  to  receive  maintenance  if 

without any sufficient reason, she refuses to live with her 

husband. The petitioner in her examination-in-chief stuck to 

her version as stated in the petition. Here, it may be cited 

that even the respondent in his written statement that there 

they  can  not  live  together  again  and  is  willing  to  pay 

maintenance of Rs. 500/- per month.  
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Considering the facts and circumstances of case and 

evidence produced in totality, I am of considered view that 

the petitioner  has  proved,  on scales  of  preponderance of 

probabilities, that she has just and reasonable cause to live 

separately from the respondent.

C.           Incapability of petitioner to survive on 

her own.

C.1       The petitioner has alleged in her petition that 

she has no source of income. In her examination-in-chief 

she  has  deposed  on  similar  lines  as  in  the  petition.  The 

respondent also in his Written Statement has mentioned he 

had  been  paying  Rs.  2000/-  to  the  petitioner  as 

maintenance since the year 2005, which shows that she was 

living on the maintenance allowance of the respondent. No 

evidence has been produced by the respondent to establish 

that the petitioner  has any source of  income and is  in a 

position to maintain herself. The burden of proof has been, 

thus, discharged by the petitioner. As such the petitioner is 

the prime responsibility of the respondent and he is under 

moral and legal duty to prevent her from vagrancy and from 

being left at the mercy of destiny. Being the husband of the 

petitioner, the respondent cannot be absolved of his liability 

to maintain the petitioner. Accordingly, the present issue is 

decided in favour of the petitioner.

D.              Capability of respondent to make 

provision for the maintenance.

D.1             As regards income of respondent, it is 

averred in the petition that the respondent gets pension of 

Rs. 10,000/- per month and the petitioner reaffirmed the 

same  in  her  examination  in  chief.  Her  statement  was 

supported  by  the  witness  (PW2)  from  her  side.  The 

respondent denied of having such a income in his written 

statement and said that he earns only Rs. 6500/- per month 

as pension.   
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D.2           It was for the respondent to prove that he 

did not have sufficient means to maintain the petitioner but 

he did not adduce any evidence to this effect.  Moreover, 

perusal of the written statement of the respondent reveals 

that he used to earn Rs. 10,000/- to Rs. 11,000/- as Salary 

in the year 2005, which as per the Sixth Pay Commission 

the same might have been nearly doubled by the time he 

retired from the service. Hence, his averment that he will 

earn Rs. 6,500/- as pension is not reliable and the averment 

of the petitioner that he earns pension of Rs. 10,000/- per 

month has the more probability to be true.   The respondent 

is a healthy bodied person and thus able to earn through 

any sort of work.

From  the  material  on  record,  I  find  that  the 

respondent  is  fully  capable  to  provide  maintenance  to 

petitioner.  Therefore,  this  issue  also  stands  decided  in 

favour of the petitioner.

5. The quantum of liability however has to be seen. It is 

the  settled  law  that  the  petitioners  shall  be  entitled  to 

receive such maintenance as is consistent with the life style 

and standard of living of the respondent. The respondent 

himself agreed to the fact that he used to earn a salary of 

Rs. 10 to 11 thousand in the year 2005, which means that 

his  present  income  from  pension  would  be  nearly  Rs. 

10,000/- as discussed in the foregoing paragraph.

Thus, in view thereof, total income of the respondent is 

assessed as Rs. 10,000/- per month. 

ORDER

    On careful Scrutiny of the Case Record and the ex 

parte evidence  adduced  by  the  petitioner,  I  am  of  the 

considered  opinion  that  the  respondent  Sarat  Nath  has 

wilfully  neglected  the  petitioner,  Jaya  Devi,  his 

legally married wife for the last two (2) years and refused to 

Contd……… Page 7

6



maintain her inspite of having sufficient means to do so. 

Hence,  considering  the  income  of  the  respondent  and 

requirements of the petitioner; the respondent is directed to 

pay  as  maintenance  a  sum  of  Rs.  2500/-  (Rupees  Two 

Thousand Five Hundred) only per month to the petitioner 

with  effect  from  the  date  of  filing  of  this  petition,  i.e. 

18.05.2010.  However,  considering  the  fact  that  the 

respondent is a retired person earning only through a small 

pension amount, the payment of arrear since 18.05.2010 till 

today i.e. 29.02.2012 would fall heavy on him. Hence, the 

Opposite Party is directed to pay the said arrear amounts in 

(5) five equal instalments.   

6. The Judgement is delivered and operative part of the same 

is pronounced today the 29th day of February, 2012 in the 

open Court, under my hand and the seal of this Court.

                                    (KIRAN LAL BAISHNAB)

                                Judicial Magistrate First Class,

                                         Tezpur, Sonitpur
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IN THE COURT OF THE JUDICIAL MAGISTRATE, 1  ST   CLASS,  
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ANNEXURE

1. PETITIONER’S  WITNESSES:

P.W.1- Jaya Devi (Petitioner),

P.W.2- Mahendra Das,

2. DEFENCE WITNESSES:

NIL

3. EXHIBITS (BY PETITIONER):

NIL

4. EXHIBITS(BY RESPONDENT):

NIL.

                                    (KIRAN LAL BAISHNAB)

                                Judicial Magistrate First Class,

                                         Tezpur, Sonitpur
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